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ISSUE PRESENTED 


the Appellant, the question presented 


2 comnlainant is 


.. 


crime where the commnlain- 
for oniy a few seconds, the con- 
4escription of the assailant did not correspond to 
the general physical avnearence of the A-yellant, no other evi- 


decence w2s presented te show that the Appellant committed the 


crime, and an, indenvendent witness saw the Appellant elsewhere at 


the approximate time of the robbery. 


Sa 
This cas¢ has not previously been before this Court under 


any other name or title. 


JURISDICTIONAL STATEMENT 


STATEMENT OF CASE...... 


FACTS. 


STATEMENT © 


I. The evidence -resentei 2t the Arrellant's) 
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trial was insufficient to shew his cuilt. 
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JURISDICTIONAL STATEMENT 
This is an appeal from a judement of conviction in the Court 


below, Apvellant was charged in 2 four (4) court indictment 


charging armed robbery, robbery, 2ssault with dangerous weapon 


’ 
and carrying a dangerous weapon in violation cf Title 22 of the 
District of Columbia Code Sections 2901, 3292, $02, and 3204 
respectively. The count charging robbery was dismissed by the 
fovernment. The jury - returned a verdict of guilty as to the 
remaining courts of the indictment on July 18, 1969. Avnellant 


was sentenced to serve three (3) years to twenty (20) vears on 
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AVAILABLE 


en (19) years on count (3) 
1t (4) four: said sentences by.thsse 
Annellant was granted leave to 
hout premayment of cost and his anreal was 
final order of the United States 


vested in this Court. 


four (4) count indictment 
med robbery, robbery, ass2ult with 4 danserous weanon, 
ang carrying 2 dangerous weaneon in violation of Title 22, 
District cf Columbia Code, Sections 2991, 3292, 502 and 3294 
respectively. 
The innellant was arraiened on Avril 18, 196S and entered 


a plea of not zuilty. Trial of the case began on July 17, 1969. 


Count two (2) of the indictment chargine robbery was dis- 


missed by the government 2t trinl. A verdict of cuilty was 
returnei against the Apnellant on the remaining counts of the 
indictment on July 18, 1969. Annellant was sentenced to scrve 
(3) years to twenty (20) years on count onc (1); three 
to ten (19) years on count three (3); one (1) year on 
count four (4); said : by these counts te run cencur~ 
rently. Judenent znd mmittment were filet, and it is from 


the judgment that the Ann ant apnenls. 


CACTS 


Shirley A. Williams, an emnloyee of Contex Realty C9., 
N. W. Washington, D. C 

in 

Tr. 6,7,). <A man wearine a stocking can mask on hi 


ctirrying ch 2 in the side door of the cffice and demand- 


ed that Miss wi eash receints. 


man took out the $20.00 bill in tke cash bax and twa oer three 
dollars from Miss Williams' vurse. (Tr.$) The man went te the 
depart, (Tr.9) he rulled the stockinr can off his 

that he would catch her when she was 

and denarted. (Tr. 9, 10) Miss Williams saw the man's face 
w 1 
for 2 few seconds. (Tr.15) Miss Williams/ scare? anc “really 
shook up’ as the man departed because the man tol 
move, and she thought that he was soing te shoot. 

P-licemen resnonecedc ter the scen’ of the crine five 9 

ten minutes after its cccurence. (Tr. 19) “fiss Willians de- 


scribed the man to the police as a Nenre naie 'to 2% years 


of are, six feet tall, thin build, wearins bacey clethes. 


| 
(Tr. 14, 18, 57, 59) | 
The Anvellant, a man of low cducation, workel at Leuis 
Billard Parlor, 1901 - lith Street, N. W., Washington, aS. Os 
(Tr. 79) He crank whiskey heavily. (Tr. $3) Qn January 5, 1969, 
the Apnellant was havine an illness that had the symotons of 


delirium tremens. (Tr. 65) He awake Mrs. Minnie) Lycns, 


resident manacer of the apartment buildine in which he livec, 


AVAILABLE 


fF reenice making neiss 
he anartment next to him, however, 
tws hours later at anrroxinately 
t manacer arrin concerning 
the avartment without 
saw nenn conine threuch 
(Tr. 65, 32) The 
the reol room and started 4rinkine. 
imo recollection of any cther events of the day, 
t wa 
2 doors. (Tr. 84) 
The Anvelleant ended us cn the back vorch of Robert F. 
Lawrence, at 1364 Girar2 Street, N. W., Washineten, D. C. 
(Tr. 2%) 1364 Girard Street, N. *., Washineton,DuC, was another 
entrance to the building 2t 2727 - 14th Street, N. W., Wash- 
ington, D. C., the mlece where the robbery of Miss “Williams 
occurred. (Tr. 24) Robert E. Lawrence was the resident manacer 
of the building. (Tr.33) Robert E. Lawrence, heard 2 noise 
on his back ncrch, cbtained 2 gun, cnened the doer, and saw 
the Annellant on the back norch. (Tr. 25) The Annellant 
told Robert Lawrence that he was Manoleon Solo, the man from 
U.N.C.L.E. and that he was tr2ilinc 2 man on the back rorch. 
(Tr. 24) Rebert E. Lawrence drew his cun on the Annellant and 
ordereé him t> wait in the liyinc room, until the n>lice 


arrived. (Tr. 25, 26) The -olice arrived and arrested the 


Amrellant. (Tr. 26) 


Detective Robert Bradley recieved a call from Leslie RBrucc, 
the manager of Contex Realty C-c., informin~ him that “hert 
E. Lawrence had found a man on his back porch who might have 
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pee ieee: 
obtained a nicturce of 
nhotecegranhs, 2nd asked iis "3llians t sxamine the lnhetocrarhs 


recognized the man t robbed he iG 26,23) 


saw anyone in the line ned her, and she stated: 


"number ene‘ man, but he Inoks shorter than the nan, {Tr. 


a 


The sole evidence presente? te show that Arrellant 
mitted the rebbery cf Miss Williams om December 30, 
the Anncllant's identification by Miss “illiams. (Fr. 
42) Miss Williams admitted that t 
Aescrintion of the robber that 


thet she had se 2 robber's 


(Tr. 14, 15, 17, 21,) The enly t I al that she recalled 
about the robbor‘s face was his eyes, a at he haa rouch, 


bumny. skin similnr to the Arno-llant. Tr. 12) Miss Williams 


iy 
| 
admitted that arvrroximately ten minutes after tho a 


describes the robber ta the molice as beine six feet tall, 
Slender, an’? in his twenties. (Tr. 14) On viewint the Annellant 
in court, Miss Williams stated that the Anrellant was net 


| 
slender, was less than six feet tall, and avnneared to he areundt 


28 years o1¢. (Tr. 21, 22) ‘The Arnecllant was 5' 9" tall, 


82 lbs, and was 33 years old. (Tr. 85, 86) 


=Q: 


Tecer? rent ccilections. (Tr. 


recei-ts were in trirlicntc, one enany for the t nant, one cony 


tol 


for the anartmcnt cwrer, 2n¢ other covv fer the rent 


’. 


heck indicated that 


W2s tiver to the Arnellant on December 39, 1968. 


ha4 been ill on Decer- 
ber 39, 1568 ané hat strye* tome 231 - corroheratest also 


by Bernice Harris 


(Tr. 47, 48} 


nr 
STATEMENT 


1. The ovicerce Serte4 at the Arnmellant's trial jwas 


ficient to shew 224 72 the sols evicence present 
acainst him was the contraZictory identificaticn cf) 
ant, who had only limited cn-srtunity tr. chserve her 


The Annellant's defense of 2libi, which was correbcrat 


indenendcnt witness, ccul? nct be A@isreszardced where | 


evidence contratictins: 


cation of the commlnzinant. 


a 
2 
3 
< 
pe 
fad 
be 
3 
w 


Generally, in the absence of 2 statue, a 


a ee 
be 


rest uton the uncorraborated testimony of 2 nrosecutine witness, 


rn 
ete You 


if such testimony is ctherwise crezible, and auestisns concern- 
~ i 


at the 


{fs 
ay. es 


ine identification ani the whereabouts of the 2 
time of the crime sre questions of fact which must % 
to the trier cf fact. Hewever, 2 conviction should |> 
where the iftentification of the Defendant is ccntraq 
doubtful, vacue, uncertain, and unsun> orted by any ather 
evidence to corriaborate the Defentant's nresense at the scene 
of the crime. A defense of alibi, that is corraborate hy an 
indevendont source cin not se cisretarded where the sale ana 
only evidence contradictine it rest unon a contradictory, 
Aoubtful, vacue or uncertain identification of the »rosccutine 


witness, who hac only limited onrortunity te chserve her 
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’ AVAILABLE 


styor rors 


2austance 


unreiia® 


This cenrt 
s7lely umen unccrrahorated eyowitness 


, 


identificetions, esmecizlly in instances where the jdentificn- 


ions are contratictery 2nd contradicted by evidence of alibi 


an inden e. Such standar’s 
ontei by some state courts. 
conviction shoul4 be reversed hecause 
rial does not rroauce an abidine con- 
viction 0f his cuiilt. ‘Acthererce to the comman law rule reauir- 
the Crurt to be Soundz jury finédine cf fact concernins 
nernetrator of the offense 
in this case ecruse 


fact was based was 97 


ass2ilant, 2nd no other evidence was nresente’ to correhorate 


the Defendant's cresence 2t the See crime. 
States Surreme Court ant 
this 
uncerta 
cations of strancvors. 
of mistaken 


unreliability of syewit 


the law is to im-cse hichor st2ndards on the use 


fSateen Ucnceee 64 ease secre 


. 


ications. This ceurt shou 


ay 
hls 
q 
i 
ce) 
4 
“ 
eo 


Q 
—— 


convictions cf crims based sclely umen uncerraborate? 


identifications, esnecially in instances where the mtificr 


foo 
ies ee 
oO 


tions are contradictsry end contradicted hy evidence| cf alibi 
that is corraborated by an indenentent source. Such standar?s 
have alreacy been adented by some state courts. 
The Anvellant's conviction shoul’ be reversed 
evidence nrsente? at h i does not rroduce an 
viction of his cuiit. Achorerce to the comnan law 
ins the Court to be boun* dy t! ury findine of fact concernin? 
the An-ellant's identity as the nernetrator of the offense 
charzed would result in manifest injustice in this cnse yec2use 


the evidence on which the fin’ine of fact was based was too 


tenous to show his cuilt. 


ARGUMENT 


Fra aces ence $2i7, 
witness icentification oven . when uncentraticted? 

The Saenti fication of strancers is or-verhiaily 

untrustworthy. The hazards of such testimony 

are est2dlished hy 2 formidable number of in- 

stances aan the records of Enclish an American 

trials. These instances ar= recent - not Aue 

to prutalities of ancient criminal »rocecure 

The case of Sacco 2n? Vanzette 39 (1927). 

The Pennsylvani2 Suxerior Court observed on sever2l 
occasions that no class cf testimony was more uncertain and less 
to be relied uron than eyewitness identification. Common- 
wealth v. Sharce, 132 Pa. Suner. 156,10 © 22 120 (1939); 
Commonwe2lth v. Bird, 152, Pa. Suver. 648, 33 A. 24 531 (1943) 
See alse Borchard, Convictins the Innocent; 

Not Guilty; ¥2il, E ewitness Idoentificaticn 
and the numerous col 
States Sunreme Court in 
223 (1967) at footnotes 
Generally in the absence of 2 status, such 25 22 D.C. 


Code § 501 (1367) requirins corraboration of sex offenses, A 


conviction of crime may rest unon the uncorraborate testimony 
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h testineny is 9 
credible. Qucstions ccncernins ifentity or +h- 


ot mle fa stot En = 
ees to ccuss ss eee Le 


to be submitted te the 


Wm ouncerrahorate- eyewitness 


resemblence to the np. netrator .f the cffense or the rr: secut- 


ing witness Cescrintions of tho nernetrater 4n not resem lc the 
accused or dear a material varence from the genera] character- 
istics of the accuse. 


It is submitted that the evidence rresente? at the Arnel- 


lant's trial was insufficient to show that he committe? the 


crime charged. The Arnellant's conviction rests unen the iden- 


tifications of Miss Williams, the victim, and the fact that 


he was foun’ two weeks leter in the avartment buildinc where 
| 


the robbery sccurred exhibitint the characteristics cf 2 »erson 


sufferinz from Celiriun tremens. Miss Williams described her 

assailant as six feet trll, slender build, wearinc haecy clethes 
| 

and a stocking can mask over his face. She saw her assailant's 


face for a few seconds. She ohserved her assailant's zencral 

physicaly characteristics durinc the entire course of the rob- 

bery. The record shews that the Annellant is five feet nine 

inches tall, 182 nounds in weickt anc thirty throe yoars old. 
-10- : 

AVAILABLE 

al bound volume 


> 


canrtsins 


> 


identify -ositively 
her testimony was in effect no 
W2S S2yinc in effect that her assailant 
2 six feet:  t2li, siender ycuns man, whe was the five foot 
mine inches, 35 old A>reliant. Eyewitness identifications 


Sinilar to Miss have been hold to be insufficient to 


show guilt if ctherwise uncerraborated. In Peonle v. Barney, 


293 HN. E. 2° 379 (1965) the commlainant, 2 

ics 2eent, describe? the ~ecrson to whom he scl4 narcotics 
as 2 Necro male, 26 ycars 21d, five feet, six inches tall, 170 
ibs, whe wilked with 2 stoom. He stated that he was nesitive 
that the man t+ whom he sol4 narcotics was the jefen’ant.: Fhe 
defendant in the case was 2 Meero male, 35 years old, five fect, 
eleven inches : 210 te 226 mcunds in weizht with erect 
posture. The Court 1k the absence of any other 
corraboratinz Le he ifentification was insufficient to 
show suilt. The Sunmreme Court of Illincis reverse’ a convic- 
tion for rare in Pescrle v. Gardner, 35 Ill. 24 564, 221 N.F. 
22 232 (1966) where the commlainant tol2 nolice hor assailant 


was a Necro male between 29 and 39 years 7f aze, six feet, one 
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t2 ‘owns im weisht, with licht comlexion, black 
short hair, wearine a blue shirt aré tiye faticuc > ants. The 
“olice arreste? a man a few bincks from the victims house who 
was Six feet, two inches tall, 265 nounds in woicht,) wearins 


dark blue "ants, a white shirt, army beets an? a Slack an? white 
Sweater. MeAical tests of the Susnsct's shearts ane bay reverl- 
- nO evidence -f “Ont S$@xunl intercourse. fn 
witness saw the susno elsewhere at the tine o£ 
the offense. 

The Maryland Court of Snecial 
conviction in Lothes vy. Marviand, 
where a witness described a Susnect as small with a reund face, 
aark eyes and a white or mulatto comnlexion. The Aefendant Was 
five feet, seven or eicht inches in heicht, with a narrew face, 
lipht hazel or oreen eyes, and a very white comlexicn. 

The rule is well established in one jurisdiction, Tllincis, 
that is the absence of other corraboration evidence, in evewit- 
ness identification of a defendant is insufficient if the wit- 
nesses description of the nernetrator of the cffense 4o not re- 
semble the nhysical characteristics of the defendant. 
Vv. Harrison, 25 Ill. 228 407, 195 N.E. 2a 24a (1962); Resanle v. 
Brown 73 Ill. Arn. 2a 448, 229 N.EL 2a 93 (1960); 


Marshall, 74 Ill. Ann. 2a 4! 2 N.E 133 (1966); 


v. Morton, 95 Ill. Ann. 2a 457, 238 NE. 23 205 (1968) 
Peanle v. Brown, sunra, the court reversed 2 conviction where 

the victim identified the fefenefant 2t trial as the mornetrator, 
and Aescribed the mernetrator as havine 7ifferent heicht, weicht, 


| 
color of heir, and complexion then the defendant. In| Peonle v. 


Marshall, 74 Ill. Ann. 2a 483, 221 N.E. 24 133 (1966), 2 robhery 


escrihe the rohbher 
between 
and ifentified the ?ofendant, 


with no mustach, 


~ wo + a . +a} 
332 with must2ch, 


cf Pennsylvania fot 
murmort te 
ifferent ~hysical characteristics uncon 
In Commonwealth v. Bird, 152 Pa. Suner. 
larceny conviction was reverse? where 
as the thief but ifentifie4 
the woman whe accuse4 mas taller than the tefentent, witha 
mole that the defendant id net have. 
Sharme, 138 Pa. Surer, 355, 10 A. 24 120 (1939). 
flthouch act 2ec we the ncint, this Court irdicrte? its 
fissotisfaction with t} ufficiency cf eyewitness identification 
accuse? as the nernetrator but 


“ifferent vhysiczl character- 


istics from the accuse@?. ?! 2 v. United States, 126 F. 24 


533 €).C. Cir. 1942). In at ase the victim 4escriked 

her ass2ilant as 2 man? ter i an? thirty five years of 
age and the recor? inticate? that witnesses sroke of the Jefen- 
dant as a boy. The victim als> Aescribed her assailant 1s hav- 
ing certain different  ~hysical characteristics from the Aefendant. 
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Cases invelvine the sufficiency -* evicence wh 
witness states that the accused lnnks like the nern etrator tut 
he is not sure ~resent no nroblem, if there is n- other evitence 
to corraborate the accuse’'s vresence 7t the scence n€ the crime. 
Likewise, courts ave no hesits ‘ncy in 4eclarinz insufficient 
eyewitness ifentification where the witness testifies that the 
acuse?t locks like the mernetrator. Peterson v. 

Ant 2£969)))5 


1388); Hendrix v. 


(Fiz. 1966); Commonwealth v. Sharne, 132 

120 (1939) An eyewitness identification 

States that he identifies ~ositively the accuse? as the nerne- 

trator but describes the nernetrator as havine 7ifferent shysi- 
al characteristic from the accused sheuld he civen no mre 

weieht than an identification in which the witness states that 

the accused resembles the vernetrator but that the accuse? has 

different ~hysical characteristics from the nernetrator. Beth 

identification ccnvey the same meaninc. The witnesses choice 

of language should not he the controllins facter. Gros 

teh identification civen in this case with that in Commonwealth 

v. Bird, sunra an¢ Commonwealth y. Sharne, surr2 | 

The Unite2 States Sunreme Court observed in Unite States 
v. Wate, 338 U.S. 218 (1967) at 299: ":..it is a matter of 


common exnerience that once 2 witness has nicked out the accused 


at the line un, he is not likely to eo back on his ware later 
on..."' The Sunrreme Court of Florida rule" that the shove 


principle was one of the factors that mede the itentification 


in Ross v. State, surra, insufficient. The Court in Rass Vv. 


» also consicered the limited onnortunity of the witness 


to observe his assailant as another factor contributins to the 
| 


insufficiency of the 


CONCLUSION 


conclusion, this Court, 
the judermant “elew ané 


for the Arrellant. 


Richard J. Honkins 
1522 K Street, N. 
Washington, D. C. 29005 
296-5342 | 
Attorney Sor Anneliant 

(armsinted hy this Court) 
SERVICE 
| 


I hereby certify that 2 cony of the foreaoine Brief was 


nersonally served unon the Office of the Unite? States Attorney 
| 
for the District of Columbia, Srd°f Constitution Avgnuc, N.™., 


Washinepton, D. C. this 20th day of February, 1970. 
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